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(i) 
STATEMENT OF QUESTION PRESENTED 


Where husband and wife have lived separate and apart 
under the terms of a property settlement or separation agreement 
providing for periodic payments of support to the wife measured by 
the husband's monthly income, which agreement contains no clear 
and unambiguous language providing for continued support after 
the husband's death and during the widow's lifetime and which 


agreement contains no provision for a particular fund or trust out 


of which continued payments for support for the widow could be 
made, is a trial court justified, under the circumstances shown by 
the agreement and the surrounding facts, in holding that the estate 
of the deceased husband is liable for continued support of the widow 
during the term of the widow's natural life? The appellants say 
that the answer to such question is no. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 13,888 


CORRINE B. RANDALL, et al 
Appellants, 


Vie 


GRACE F. BOCKHORST, et al 
Appellees 


ON APPEAL FROM JUDGMENT OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a final order of the United States 
District Court for the District of Columbia, holding a Probate Branch, 
overruling objections by next of kin of the decedent to claims made by 
the widow of the decedent against the estate seeking, payment of support 
for the widow for a period of time subsequent to the death of the 
decedent. The jurisdiction of this court is invoked under 28 U.S.C. 
1291. ! 


STATEMENT OF THE CASE 


On March 17, 1954, John A. Bockhorst, died in the District 
of Columbia as a result of a fire. After various proceedings in this 
case, which case was in this United States Court of Appeals on one 
previous occasion, the widow of the decedent, Grace Fitzpatrick 
Bockhorst, was appointed administratrix of the decedent's estate. 


On July 22, 1938, the decedent and his widow, the adminis- 
tratrix herein, entered into an agreement confirming their then separa- 
tion, and providing for the support and maintenance of his then wife, 
now his widow. From the date set forth in the agreement of April, 
1938, until the death of the decedent in 1954, the decedent and his then 
wife lived separate and apart and never resumed marital relations. 
Sometime after the agreement between the parties, the decedent came 
to the District of Columbia from New York where they had both been 
residents, and the decedent became a resident of the District of 
Columbia of which jurisdiction he was a resident at the time of his death. 
The agreement provided among other things that the husband was to 
pay to the wife during the term of her natural life or until she re- 

married, which ever first occurred, 33 1/3 per cent of all property 
of any and every nature and description by way of income or principal 
that he received or became entitled to receive during the continuance of 
their agreement. It provided that the payment would be made to the 
wife on the 1st day of every month, for and from the property set forth 
in paragraph 2 of the agreement. The said paragraph also provided 
that in any event the husband agreed that the payments to be made by him 
pursuant to the paragraph would in no event be less than $2,080.00 per 
annum payable in monthly installments of $40.00 each which of course 


was a mistake for what was meant was $40.00 per week. 


It then provided that the agreement would survive any 
separation or divorce action that was instituted by any of the parties 
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or the withdrawal of the same. It further provided that the agreement 
would be binding and inure to the benefit of the parties, their executors, 
administrators, and the like. | 


After the administratrix was appointed, she eventually filed 
an account in which she made claim for periodic installments of main- 
tenance at the rate of $2,080.00 per annum, for which she charged the 
estate and claimed credit as a deduction. Objection was made to the 
claim of the administratrix for any maintenance or support after the 
date of the death of the decedent. The objections came on to be heard 
before the United States District Court for the District of Columbia 
and were overruled. From the final order overruling such objections 
an appeal was duly noted to the United States Court of Appeals for the 
District of Columbia. | 


STATEMENT OF POINT 


1. Appellants allege that the United States District Court 
committed error in overruling their objections to the account of the 


administratrix wherein the administratrix claimed credit for disburse- 
ment to herself of maintenance payments after the death of the decedent 
as being in accordance with the terms of an alleged agreene nt between 
the administratrix and the decedent, and in holding that the agreement 
dated July 22, 1938, constituted an obligation against the estate of the 
decedent obligating the estate to pay to the widow of the decedent, the 
administratrix herein, the sum of $2,080.00 per annum for the re- 


mainder of her natural life. 
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SUMMARY OF ARGUMENT 

An agreement between husband and wife providing for their 
living separate and apart from each other, and making provision for 
the support and maintenance of the wife, which agreement does not 
unambigiously and without equivocation impose upon the husband and his 
estate an obligation to provide for the wife after the death of the husband 
and during the term of the wife's natural life, is not enforceable against 
the husband's estate after the husband's death for amounts which accrue 
after the husband's death. 


ARGUMENT 


According to the record, John A. Bockhorst, the decedent, 
and Grace Bockhorst, the administratrix of his estate and the appellee 
herein, had been living separate and apart under an agreement dated July 
22, 1938, until the death of the decedent in 1954. The agreement con- 
tained several clauses, the legal effect of which is the point at issue. 


Paragraph 2 of the agreement reads as follows: 


"2. For the support and maintenance of the wife, 
the Husband agrees to pay to the Wife, during the term 
of her natural life or until she shall remarry, which- 
ever shall first occur, thirty-three and one-third 
(33-1/3%) per cent of all property of any and every 
nature and description whatsoever, by way of income 
or principal, that the Husband may receive or become 
entitled to receive during the continuance of this agree- 
ment, from any source whatsoever. Said payments of 
said 33-1/3% of all property, as above mentioned, shall 
be made by the Husband to the Wife on the first day of 
each and every month, commencing the Ist day of August, 
1938, for and from the property as above mentioned, 
that the Husband shall have received or become entitled 
to receive during the preceding month. In any event 
the Husband agrees that the payments to be made by him 
pursuant to this paragraph will in no event be less than 
Two thousand eighty ($2,080) Dollars per annum, payable 
in monthly instalments’ of Forty ($40.00) Dollars each, 
commencing the 23rd day of July, 1938."" (Emphasis 
supplied) 


) : 
Paragraph 7 of the agreement reads as follows: 


"7, This agreement shall survive any separation 
or divorce action that at any time may be instituted by 
the Wife or the Husband, or the withdrawal, dismissal 
or discontinuance of the same." 


Paragraph 11 of the agreement reads z follows: 


"11. This agreement shall be binding and inure 
to the benefit of the parties hereto, their respective 
executors, administrators, distributees , legstees: 
devisees, successors and assigns." 


Although the other paragraphs of the coe are per- 


tinent, it is believed that the three quoted paragraphs are the key para- 
graphs to the agreement. The administratrix as the widow of the de- 
cedent and as the beneficiary of the aforesaid agreement filed a claim 
against the estate seeking support payments at the rate of $2,080.00 
per annum since the death of the decedent. It is the position of the 

= remaining heirs at law and next of kin of the decedent that the agree- 
ment between the decedent and his widow terminated with the death of 
the decedent and that the widow had no claim for support after the 

:. death of the decedent. 


The courts are practically uniform ee the country 
that in the absence of an agreement to the contrary alimony or main- 
tenance does not survive the death of the husband. ! It is also clear 
that support money payable under a separation or property settlement 
agreement does not survive the husband's death unless the agreement 
is clear and unambigious that such support was to be a charge against 
the decedent's estate. 


For instance, in Wilson v. Hinnman, 182 NY 408, the 
court expressly stated that alimony payable under a judgment of 
divorce did not survive such judgment with the court stating: 


"It is difficult to see why the rights of the 
divorced wife should be greater than those she would 
have enjoyed had not she been divorced." : 
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The court continued on and pointed out that to allow alimony 
after death might be grossly extravagent when imposed as a charge 
against decedent's property. We think that the same comment applies 
equally to an agreement providing for support after the death of the 
decedent wherein no provision is made allocating particular property 
out of which the support is to be made, but leaving the support as a 
general charge against the estate for an indefinite period of time there- 
by requiring the estate to remain open when the policy of the law is 
that the estate is to be closed after a stated period of time. 


This policy of the law is so clear that the court imposes 
‘upon the party asserting the claim to continued support after the 
death of the decedent clearly to prove that the decedent had agreed to 
such an obligation. In Stableford's Estate, 20 NY Supp. 2d, 615, 174 
‘Misc. 284, the court said of the wife's claim for support after the 
husband's death as follows: 


"It follows that the burden of demonstration 
(liability of the estate for continued support after death) 
is imposed upon any party asserting different rights 
clearly to indicate such change from the usual has 
come into effect." 


In practically all of the cases which have held that a contract 
providing for the support of a wife after the husband's death as binding 
upon the husband's estate, such contract has provided for a trust to be 


established out of which such payments are to be made. In Cooke v. 
Cooke, 208 Mis. 591, 144 NY Supp. 2d, 386, a somewhat similar fact 
situation was involved with language in the contract of a similar nature 


and no provision made for the payment of support out of a particular fund 
after the death of the decedent. The court in construing the contract 
held that it did not obligate the decedent's estate to the continued pay- 


ment of support money for the widow. 


In the instant case, it seems rather clear from a reading of 
the agreement that it was not contemplated that the husband's estate 
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would be responsible to the wife for her continued support after the 
death of the husband. This statement is made advisedly and even 
though the trial court has ruled contrary to the appellants’ position. 


For instance, the agreement in paragraph 2 provides that 
the payment of one-third due to the wife as agreed to by the husband 
shall be made by him, | 

", . . for and from the property as above cee that 
the ‘Husband shall have received or become entitled to re- 
ceive during the preceding month." | 

In other words, the agreement limits the payment to the 
wife out of the income received by the husband from the preceding 
month. Even though the agreement in paragraph 2 says that in no event 
should the payments to the wife be less than $2,080.00 per annum, it 
does not state that such payments shall be an obligation of the husband's 
estate in the event that he shall have predeceased the wife. In para- 
graph 7 of the agreement, it is provided that the agreement should 
survive any separation or divorce action that might be instituted by the 
husband or the wife or the withdrawal, dismissal or discontinuance of 
such, but does not provide that the obligation of the husband shall be a 


burden upon his estate. 


Paragraph 11 of the agreement says that the agreement shall 


be binding and inure to the benefit of the parties, their respective exec- 
utors, administrators, and the like. This is apparently the language 
relied upon by the appellee as stating that the contract is binding upon 
the estate of the decedent for her continued support during her lifetime. 
What does this language mean? Does it mean that the estate of the 
decedent is obligated to continue payment for the support of the widow 
for the rest of her life, or does it mean that the estate of the decedent 
is obligated to the widow for accrued payments which were due to the 
widow during the decedent's lifetime and were not paid? Certainly, it 
cannot be said that it is any benefit to the estate of a decedent to be 
obligated to continue to make payments to a widow during her lifetime 


| 
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and after the death of the decedent. To hold that it is to the benefit 
of the decedent's estate to continue to make payments, is contrary to 
every accepted meaning of the word benefit. In paragraph 2 of the 
agreement, there is no provision that in the event of the husband's 
death that the husband's estate shall be obligated to pay to the widow 
a minimum of $2,080.00 per annum; such paragraph merely provides 
that the husband is obligated to pay to the wife one-third of his monthly 
income with a minimum of $2,080.00 per annum. [If it was meant 
‘that the husband's estate was to be obligated to pay the widow anything 


| after the husband's death as support for the widow, then it would have 


been an easy thing for the agreement to have provided that in the 
event of the husband's death before the death of the wife that the estate 
shall be obligated to pay the widow the minimum guaranteed amount of 
$2,080.00 per annum. In the absence of any such clear provision for 
the support of the widow at the minimum agreed rate for the remainder 
of her natural life, it is pure supposition to hold that it was contemplated 
by the parties and agreed to by them that in the event of the husband's 
death before the death of the widow that the estate would be obligated 
to pay the minimum amount of $2,080.00 per annum without any pro- 
vision in the agreement for a fund out of which such payment was to 
be made, and with no information by the parties as to the anticipated 
size of the estate, life duration of the parties, future debts or claims 
against the estate, taxes due and the like. Without there having been 
clear unambiguous language binding the estate to the continued 
support of the widow during her lifetime, there is no authority in the 
_ court to allow the claim of the widow for continued support after the 
_ death of the decedent. 
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CONCLUSION 


It is respectfully submitted that the order of the District 
Court overrule the objections to the account of the administratrix 
wherein claim is made for support payments to the widow during her 
lifetime and after the death of the decedent is improper and should be 


reversed. 


Respectfully submitted, 


ARTHUR L. WILLCHER 
NATHAN RUBEY 


Attorneys for Corrine Randall 
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JOINT APPENDIX 
7 [Filed Nov. 1, 1956] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
In Re Estate of 


John A. Bockhorst, Administration No. 85,054 


ae ee ee ee ee” 


Deceased. 


OBJECTIONS OF CERTAIN HEIRS- 
AT-LAW AND NEXT-OF-KIN TO 
CLAIM OF GRACE FITZPATRICK 
BOCKHORST 

On behalf of decedent's sister, Corinne B. Randall, and others, 
objection is made to the claim of the alleged widow based upon an 
alleged contract with the deceased. 

The basis for the objection is that the alleged contract is 
unenforceable as being against public policy; as being in the nature of 
a last will and testament but not executed as such; because the contract 
does not, by its terms, or any reasonable interpretation thereof, con- 
tinue beyond the death of either party thereto; and for such other and 
further reasons as shall be advanced at the hearing of these objections. 


/s/ Nathan Rubey 
/s/ Arthur L. Willcher 
* * * Attorneys for Plaintiffs 


[CERTIFICATE OF SERVICE] 
/s/ Arthur L. Willcher 


20 AGREEMENT made this 22 day of July, 1938, by and between 
GRACE BOCKHORST, hereinafter referred to as the "WIFE", and 
JOHN A BOCKHORST, hereinafter referred to as the "HUSBAND", 
both residents of the City, County and State of New York; 


21 


made by the Husband to the Wife on the first day of each and every 


2 
WITNESSETH: 


WHEREAS, the parties hereto were lawfully married on the 10 day : 
of June 1922, in the of , 

WHEREAS, they are now and ever since April, 1938, have been 
living separate and apart, and 

WHEREAS, the cause of said separation was that the Husband 
abandoned the Wife, and 

WHEREAS, the parties hereto desire to enter into an agreement 
to confirm their separation, and for the Husband to make suitable 


provision for the maintenance and support of the Wife, 


NOW, THEREFORE, it is mutually agreed between the parties 
hereto as follows: 
1. It shall be lawful for the Wife at all times hereinafter and 


for the rest of her natural life to live separate and apart from the 


Husband, and free from his marital control and authority, as if she 
were femme sole and unmarried, and free from any and all control, 


restraint and interference, direct or indirect, by the Husband, and without 


molestation, hindrance or annoyance by the Husband; and it shall be 


lawful for the Husband at all times hereinafter and for the rest of his 
natural life to live separate and apart from his wife, and free from 
her marital control and authority, as if he were unmarried and free 
from any and all control, restraint and interference, direct or 1 
indirect, by the wife, and without molestation, hindrance or annoyance 
by the Wife. 

2. For the support and maintenace of the Wife, the Husband 
agrees to pay to the Wife, ce the term of her natural life or untj 
she shall remarr , whichever ‘ Ss 


Paw 





‘first occur, thirty-three and one- 


la diag pace ea 
PSaae whatsoever, by - way ‘of i income or principal, that the 
(neers neti trinin et Priore ob ArPonomn vim 
Husband may receive or become entitled to receive during “the con- ¢ 
tinuance of this ‘agreéément; “from any source whatsoever , Said pay- 


ménts of said 33-1/3% of all property, as above mentioned, shall be 


3 





month, commencing the 1st day of August, 1938, for and from the 
property as above mentioned, that the Husband shall have received or be- 


| ‘ 
~ come entitled to receive during the preceding TEESE In any event 2 






the Husband agrees that the payments to be made by him pursuant to 
this paragraph will in no event be less than 1 me thousand and eighty 
| ($2, 080) Dollars per annum, payable in Sesnttey. instalments of of Forty 
($40.00) Dollars each, commencing the 23rd day of July (s/J.B.) 
1938. ! 
3. In addition to the provision made by the ae for the Wife, 
nore for her support and maintenance, as set forth in paragraph "2" hereof, 
the Husband hereby further provides and agrees to pay the rent for the 
apartment wherein the Wife presently resides, to wit, 440 West 34th 
Street, Borough of Manhattan, city of New York, until such time as 
the existing lease expires. Thereafter during the term of the Wife's 





natural life, or until she shall remarry, whichever shall first occur, 
the Husband agrees to pay the rent, as often as the same becomes due, 
of and for any apartment, house or other residence that the Wife may 
> occupy as her home, but in no event shall the Husband be obligated to | 
pay rent in excess of $95 (s/J.B.) per month. The Husband hereby 
irrevocably appoints the Wife his true and lawful attorney-in-fact, in 
his name, place and stead to execute any and all leases for any apart- 


ie 22 ment, house or other residence that the Wife may occupy as her 

3 home, the rent for which the Husband shall be liable, as set forth in 
this paragraph. : 

> 4. The Husband hereby irrevocably constitutes and appoints the 


Wife his duly authorized agent and attorney-in-fact to examine into all 
sources, (including the Husband's records), at all reasonable times, 
for the purpose of ascertaining the exact amount of earnings, income 
or property that the Husband may from time to time receive or be 

ae entitled to receive during the continuance of this agreement; the Wife, 


however, may have a representative act for her. 
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5. The Husband hereby releases any and all claims that he may 
have against the Wife, or shall hereafter have against her estate. 

6. The Husband agrees to pay to the Wife a reasonable sum for 
counsel fees and other expenses that she may incur in any separation 
or divorce action that she may hereafter institute. 

7. This greement shall survive any separation or divorce action 
that at any time may be instituted by the Wife or the Husband, or the 
withdrawal dismissal or diScontinuance of the same. 

8. It is further agreed that the Wife may retain, and the 
Husband hereby sells, assigns and transfers to the Wife, any and all 
household furniture and furnishings now the property of the Husband, 
which are presently in the premises occupied by the Wife at 440 West 
34th Street, New York City. 

9. The Husband agrees that he will in good faith give unto the 
Wife or her attorneys, information and proof of acts of adultery here- 
tofore committed by him without the knowledge, privity, procurement, 
consent or connivance on the part of the Wife, upon which information 
and proof the Wife may, in the event she so elects, commence an 

action in the Supreme Court of the State of New York praying for 
a decree for an absolute divorce. 

10. In the event that at any time hereafter the Husband and Wife 
resume their marital status, it is understood and agreed that the re- 
sumption and continuation of the marital status on the part of the Wife 
will and shall be conditional upon the Husband's doing no act which would 


be grounds under the laws of the Siate of New York for a separation or 


divorce, and it is likewise understood and agreed that in the event the 
parties hereto resume their marital status, the Wife by reason of the 
resumption and continuation of said marital status shall not be deemed 
to have condoned or forgiven any act or acts of adultery committed by 
the Husband prior to the resumption of the marital status, except on 
the condition that thereafter the Husband do no act which would be 
grounds for divorce or separation under the laws of the State of New 
York. 
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11. This agreement shall be binding and inure to the benefit of 
the parties hereto, their respective executors, administrators, dis- 
tributees, legatees, devisees, successors, and assigns. 

12. In the event that the Wife shall institute an action for 
separation or divorce, the Judge or Referee hearing the evidence in 
such action shall be apprised of the execution of this agreement, and 
subject to the approval of the Court, the pertinent provisions hereof 
in connection with the support and maintenance of the Wife, shall be 
included in such interlocutory and final judgment as may be entered in 
said action for separation or divorce. 

IN WITNESS WHEREOF, the parties hereto have hereunto set 
their hands and seals the day and year first above written. 

/s/ Grace M. Bockhorst (L.S.) 


/s/ John A. Bockhorst (B.S) 


24 [Filed Mar. 1, 1957] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


In re Estate of 


John A. Bockhorst, Administration No. 85,054 


~— ~~ ee ee ee 


Deceased. | 
ORDER OVERRULING OBJECTIONS OF CORRINE B. RANDALL 
AND VIOLA BOCKHORST TO PROBATED CLAIM OF WIDOW 
This cause coming on to be further heard at this term upon the 
Objections of Corrine B. Randall, sister of John Ac: Bockhorst, 
Deceased, and the said Corrine B. Randall and Viola Bockhorst, sur- 
viving widow of Charles A. Bockhorst, Deceased, brother of the 
above-named decedent, heirs at law as their interest may appear and 
next of kin of the said Charles W. Bockhorst, to the probated claim of 
Grace Fitzpatrick Bockhorst, surviving widow of the said John A. 
Bockhorst, Deceased, based upon an Agreement by and between the said 
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John A. Bockhorst, Deceased, and the said Grace Fitzpatrick 
Bockhorst, dated July 22, 1938; the Memorandum of Points and 
Authorities in opposition to said Objections, filed by the said Grace 
Fitzpatrick Bockhorst herein; and oral argument of counsel represent- 
ing the respective parties; and it appearing to the Court that the afore- 
said Agreement between John A. Bockhorst, Deceased, and the said 
Grace Fitzpatrick Bockhorst, dated July 22, 1938, was executed and 
delivered in the State of New York and is governed by the laws of 
New York; wherefore, upon consideration thereof, it is by the Court 
this 28th day of February, 1957, 

ORDERED that the aforesaid Objections be and the same are 
hereby overruled. 


/s/ David A. Pine 
UDGE 
March 1, 1957 


SEEN: 
/s/ Arthur L. Willcher 


Attorney for Corrine B. Randall, sister 
of John A. Bockhorst, Deceased, and 
attorney for the said Corrine B. Randall 
and Viola Bockhorst, surviving widow of 
Charles W. Bockhorst, Deceased, brother 
of the above-named decedent, heirs at 

law as their interest may appear and 

next of kin of the said Charles W. 
Bockhorst. 
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{ 
UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA > 
[ Filed March 26, 1957] 


In Re Estate of John A. Bockhorst ) | 
) Administration No. 85,054 
Deceased | ) | 


NOTICE OF APPEAL : 

Notice is hereby given this 26th day of March, 1957, that 
Corrine B. Randall and heirs at law of deceased John A. Bockhorst 
hereby appeals to the United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on the 1st day of 
March, 1957 in favor of Grace Fitzpatrick Bockhorst, administratrix 
to Estate of John A. Bockhorst against said Corrine B. Randall et al., 
overruling their objections to the claim an¢d-to the-account of the 
administratrix. 


/s/ Nathan Rubey /s/ Arthur L. Willcher * * * 
Attorneys for 


Corrine B. Randall et al. 





BRIEF FOR APPELLEE 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT nied tates Court of Appecis 
For the 
District cf Columbia Corcuit 


No. 13, 888 
CORRINE B. RANDALL, 


Vv. 
GRACE F. BOCKHORST, 


ON APPEAL FROM JUDGMENT OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


JAMES M. EARNEST 
GEORGE R. JACOBI 


1000 Woodward Building 
Washington 5, D. C. 


Attorneys for Appellee 
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(i) 
QUESTION PRESENTED 
= : As Appellee views the case, the question presented is: 


Where a husband voluntarily consents by way of a 
separation agreement, executed and delivered in New 
. York, to make, in any event, specific periodic payments 
to his wife "during the term of her natural life or until 
she shall remarry", and expressly makes such agree- 
ment binding upon his estate, and where the husband 
at no time executed any will, conveyance, or other 
instrument in derogation thereof, and where the parties 
me remained husband and wife up to the moment of the for- 
» mer's death, whether, after the husband's death, his 
estate will be bound for the continuance of the pay- 


ments for the remainder of the wife's natural life or 


until she shall remarry. 





PRELIMINARY STATEMENT ° 
COUNTERSTATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 
ARGUMENT: 


I, The Agreement Is Clearly Binding Upon The 
Husband's Estate ° ° ° 


Il. Appellant's Citations Are Not Applicable Or 
Controlling <7 ie . . ° 


The Agreement Itself, Which Contains Specific 
Provisions For Continued Payments During The 
Wife's Natural Life As Well As The Surrounding 
Circumstances Unequivocally Establish The 
Intent For Such Continued Payments After The 
Husband's death . ° . . 


(i) In the instant case “the agreement itself 
contains specific provisions showing such 
an intent”, for “in any event” the Wife, 
“during the term of her natural life" was 
to receive the annual sum of $2,080.00 
"for the support and maintenance of the 
Wife”, and “in addition’ thereto, the 
rental payments set forth in paragraph 3 
of the Agreement ; ° . . 


The surrounding circumstances unequivocally 
point to the clear intent for continued 
payments after the Husband's death during 
the Wife's lifetime. . . ° : 


CONCLUSION 
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BRIEF FOR APPELLEE 


. PRELIMINARY STATEMENT 


The caption on the covering page of Appellant's Brief reading: 
"Brief for Appellants", and the words, “et al.", Appellants" and 


Roe "Appellees" appearing on the covering page as well as on page 1 of 
* Appellant's Brief is erroneous, in that there is but one Appellant, 

to wit, Corrine B. Randall, and but one Appellee, to wit, Grace F. 
‘ Bockhorst. | 





COUNTERSTATEMENT OF THE CASE 


Since Appellant's Statement of the Case does not adequately 
and fully reflect the record on appeal, Appellee deems it expedient 
to set forth a Counterstatement. 


Decedent John A. Bockhorst (hereafter sometimes referred to 
as the Husband) and Grace Fitzpatrick Bockhorst, Appellee (hereafter 
sometimes referred to as the Wife) were lawfully married in St. 
Patrick's Cathedral in New York on June 15, 1921, and in April, 1938, 
the Husband abandoned the Wife (App. 2). On July 28, 1938, Husband 
and Wife entered into a Separation and Maintenance Agreement (here- 
after referred to as the Agreement) which provides, in material part, 


as follows (App. 1-5): 


"WHEREAS, the cause of said separation was that the 
Husband abandoned the Wife, and 


"WHEREAS, the parties hereto desire to enter into an 
agreement to confirm their separation, and for the Husband 
to make suitable provision for the maintenance and support 
of the Wife. i a - 


"2. For the support and maintenance of the Wife the 
Husband agrees to pay the Wife, during the term of her 
natural life or until she shall remarry, whichever shall 
first occur, thirty-three and one-third (33-1/3%) percent 
of all property of any and every nature and description 
whatsoever by way of income or principal, that the Hus- 
band may receive or become entitled to receive during 
the continuance of this agreement, from any source what- 
soever. Said payments of said 33-1/3% of all property, 
as above mentioned, shall be made by the Husband to the 
Wife on the first day of each and every month, commencing 
the 1st day of August, 1938, for and from the property as 
above mentioned, that the Husband shall have received or 
become entitled to receive during the preceding month. In 
any event the Husband agrees that the payments to be made 
by him pursuant to this paragraph will in no event be less 
than Two thousand eighty ($2, 080) dollars per annum, pay- 
able in weekly installments of Forty ($40.00) Dollars each, 
commencing the 23rd day of July 1938." 


1 
Appellant's Brief pp. 2-3, inclusive. 


Joint Appendix, hereafter referred to as App. 
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"3. In addition to the provision made by the Husband 
for the Wife, for her support and maintenance, as set forth 
in paragraph '2' hereof, the Husband hereby further pro- 
vides and agrees to pay the rent for the apartment wherein 
the Wife presently resides, to wit, 440 West 34th Street, 
Borough of Manhattan, city of New York, until such time as 
the existing lease expires. Thereafter during the term of the 
Wife's natural life, or until she shall remarry, whichever 
shall first occur, the Husband agrees to pay the rent, as 
often as the same becomes due, of and for any apartment, 
house or other residence that the Wife may occupy as her 
home, but in no event shall the Husband be opltgped to pay 
rent in excess of $95 per month. * * *" 


"5. The Husband hereby releases any and all claims 
he may have against the Wife, or shall hereafter have against 
her estate." 


"11. This agreement shall be binding ava inure to the 
benefit of the parties hereto, their respective executors, 
administrators, distributees, legatees, Geuisece successors 
and assigns."' [emphasis supplied] 

The Agreement was entered into and executed in New York. Up 
to the Husband's death, the Wife received payments in the precise 
amount of $2, 080.00 per annum under paragraph 2 of the Agreement, 
and in addition thereto the monthly rental allowance of aoe 00 under 


paragraph 3 of the Agreement. 


Prior to the execution of the Agreement, and continuously there- 
after, the Wife has lived at premises 440 West 34th Street, Borough of 
Manhattan, City and State of New York. | 


At no time has there ever been instituted by either party any 


suit for divorce, and up to the date of the death of the Husband, Appel- 
lee was his lawful wife, and at the death of the Husband, the Wife was 
in fact and in law his widow (App., passim) | 


At no time did the Husband ever execute any instrument, last 
will and testament or deed of conveyance of whatever nature in dero- 
gation of the provisions of the Agreement. : 
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On March 17, 1954, the Husband died intestate in the District 
of Columbia, and after having been appointed successor administratrix, 
the Wife duly probated a claim against the estate of the Husband based 
on the Agreement for a continuation to her of the payments provided 
therein and for the creation of a trust of all assets of the estate in order 
to meet her claim. The inventoried value of the estate is approximately 
$19, 000. 00. 


Corrine B. Randall, sister of decedent John A. Bockhorst, and 
Viola Bockhorst, surviving widow of Charles A. Bockhorst, a deceased 
brother of decedent, filed objection to the Wife's claim (App. 5). After 
full argument thereon, Judge Pine overruled the objections (App. 5, 6). 
Corrine B. Randall only has prosecuted this appeal (Appellant's Brief, 
passim), and counsel for Appellant appear as "Attorneys for Corrine 
Randall” (Appellant's Brief, cover page and page 9). 


SUMMARY OF ARGUMENT 


From a mere reading of the Agreement, it would seem self- 
evident that, in essence, it is a simple covenant of the Husband to 
provide a certain sum of money for the maintenance and support of the 
Wife "during the term of her natural life." The Agreement, having 
been executed and delivered in New York, is to be interpreted and 
construed in conformity with the laws of New York. Under the laws 
of New York there can be no question whatsoever about the propriety 
Of a provision by the Husband for the support and maintenance of his 
| Wife "in any event". Such a contractual obligation is binding upon, and 
enforceable against, his estate where the Wife survives him, and the 
Wife, as a matter of law, is entitled to have a reserve fund set up to 
provide for the periodic payments she is to receive. 


ARGUMENT 
I | 
Slee The Agreement is Clearly Binding Upon the Husband's Estate 


The Agreement, having been executed and delivered in New York, 
is admittedly to be interpreted and construed in conformance with the 
law of that jurisdiction. Hammond v. Hammond, 76 App. D.C. 357, 
131 F, 2d 351, cert. den. 318 U.S. 770, 63 S.Ct. 763, 87 L. Ed. 1141. 


For more than one and a quarter centuries” it has been firmly 
embedded in the law of New York that a husband may voluntarily con- 
sent by way of a separation agreement to make pe riodic payments to 
his wife for support during the term of her natural life, in which event, 
should he predecease his wife, his estate will be bound for the con- 
b tinuance of the payments for the remainder of the wife's natural life. 

This precept has been well established and reiterated again and again 
in a long line of New York cases, amongst which, to cite but a very 
q | 


few, may be listed: 


In re Matter of Embiricos' Estate, 184 Misc. 453, 02 N. Y.S. 
KPRESS — =e ae 


oe _Barnes v. Klug, 129 App. Div. 192, 113 N. Y. d 325. 
% ie oP 7 th re Matter of Tashenberg, 149 Misc. 124, 267 N. Y.S. 502. 
Le in re Gray's Estate, 176 Misc. 829, 29 N. Y.S. 2d 123, 126, 
Kgeess ~ aff'd, 266 App. Div. 846, 43 N. Y.S. 2d 752, aff'd, 292 
N.¥.S. 2d 32, 55 N.E. 2d 380. | 
Expacss — if re Matter of Fuller's Estate, 151 Misc. 387, 271 N. Y.S. 
> 685, aff'd, 242 App. Div. 623, 271 N. Y. S. 1099. 


de her \ife ~~ In_re Matter of Simonson's Estate, 125 N. Y. S. 2d 46, 48. 


Aer (f” _in_re Matter of Rabinowitz' Estate, 201 Misc. 896, 112 
; N. Y.S. 2d 


Vale ——in re Matter of Grimley's Estate, 200 Misc. 901, 107 N. Y.S. 
-Ex peess a: (>: : 


! is Babcock v. Babcock, 147 Misc. 900, 265 N. Y. S. 470, aff'd, 
oa \ele We ‘Without op., 239 App. Div. 884, 265 N. Y. 8.474, app. dism'd, 
263 N.Y. 665, 189 N.E. 747. 


1 All cases cited in A ppellant’s Brief are those of the State of New York. The opening statement in the 
Agreement declares that Husband and Wife are “both residents of the City, Canty and State of New York.” 


2 See Carson v. Murray, 1832, 3 Paige (N.Y.) 483. 
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In such instances the widow becomes a creditor of the Husband's 
estate, (Embiricos*-Hstate,-supra; Rabinowitz' Estate, supra; Grimley's 
Estate, supra;) Matter of Reid, 165 Misc. 207, 300 N. Y.S. 1083, aff'd, 
254 App. Div. 850, 60 N. Y.S. 2d 360; Adriance v. Higgins, D.C.S.D., 
N. Y., 30 F.Supp. 70, aff'd, 113 F.2d 1013, and “the widow, as a credi- 
tor of the estate, is entitled to have a reserve fund established to meet 
her claim.” Grimley's Estate, supra; Matter of Reid, supra; 
Rabinowitz’ Estate, supra. 


In the face of such a long undeviating line of decisions during a 
span of over 125 years of the New York courts, it would appear mani- 
fest that the estate of the Husband is bound to effectuate the payments 
“during the term of the Wife's natural life."' In clear and specific 
language, the Husband agreed to provide support and maintenance for 
his wife, not merely during his lifetime, not merely during their joint 
lives, but, as explicitly twice reiterated in the Agreement, "during 
the term of her natural life’, and'‘during the term of the Wife's natural 
life." And, although, as clearly held in Barnes v. Klug, supra: 

"Nor was it necessary in express terms to state in 

the contract that it should be binding on his legal re- 

presentatives ... It is a presumption of law, in the absence 


of express words, that the parties to a contract intend to 
bind not only themselves but their personal representatives", 


(as well as in Grimley's Estate and Adriance v. Higgins, supra), the 
Husband in this case was not content to rely merely upon the legal 
presumption; he expressly provided that the agreement shall be binding 
upon his personal representatives. Where the Agreement specifically 
states, as here, that the support and maintenance payments are to be 
"during the term of her natural life’, and that it is to be binding upon 
the heirs, executors, administrators and assigns of the Husband, and 
the Wife specifically retains her rights against the estate, there can be 
1 This universally recognized precept has been recited in the legal text authorities: 17 Am. Jur, “Di- 
vorce and Separation”, Sec. 773, p. 550; 17A Am. Jur.”Divorce and Separation”, Sec. 910, p. 96; 42 
C.J.S. “Husband and Wife,” Sec. 603, p. 189. See C. T. Foster, “Provision for Performance of Ante- 


nuptial and Post-nuptial Contracts After Death”, 1 A.L.R. 2d 1259-65 (1948); 100 A.L.R. 500 and 147 
A.L.R. 700, 


7 
no question as to the intention of the parties. 


In the very preamble of the Agreement, it is specifically provided 
that it was the express intention of ''the Husband to make suitable pro- 
vision for the maintenance and support of the Wife”, and in paragraph 2 
of the Agreement the duration of the "suitable provision for the main- 
tenance and support of the Wife" is clearly stated to be "during the 
term of her natural life", and it is therein further expressly provided: 

"In any event the Husband agrees that the payments to be 


made by him pursuant to this paragraph will in no event be 
less than Two thousand eighty ($2, 080) Dollars per annum. 


And in paragraph 3 of the Agreement, it is specifically provided in 
material part: 


"In addition to the provision made by the Husband for 
the Wife for her support and maintenance, as set forth in 
paragraph '2' hereof, the Husband hereby further provides 


and agrees ... during the term of the Wife's natural life, or 
until she shall remarry, whichever shall first ace co 
pay the rent, as often as the same becomes due ... but in no 


event shall the Husband be obligated to pay rent in excess of 
$95 per month."" [emphasis supplied] | 


It is beyond question that the Husband and Wife had an absolute 
right to enter into such Agreement. The resulting benefits are to them 
exclusively. A provision for the support and maintenance of the Wife 
during her lifetime was a proper subject to be considered. This being 
so, who can say that the Husband does not have the lawful right to ob- 
ligate himself and his estate to that end, or that he was not privileged 
to stipulate in such an agreement that his estate was to be so bound. 
The foregoing are unambiguous directions concerning the Husband's 
estate, which would not be present or have any place in the agreement 
if it were, as between the parties, intended to be effective only during 
the lifetime of the Husband. 
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In addition to the foregoing, paragraph 5 of the Agreement clearly 
buttresses the fact that "in any event", "during the term of her natural 
life’, the Wife was to receive the annual sum of $2, 080.00 from the 
Husband's estate. Paragraph 5 provides: 

"The Husband hereby releases any and all claims that 


he may have against the Wife, or shall hereafter have against 
her estate." 


But it is significant that the Agreement does not provide that the Wife 
released "any and all claims that" she "shall hereafter have against” 
the Husband's estate. Apparently the parties, being fully cognizant at 
the time of execution of the Agreement of the clear decisions of New 
York, recognized that in such instances as this. where a Husband cove- 
nants to support and maintain his Wife "during the term of her natural 
life’, "tthe widow, as a creditor of the estate, is entitled to have a 


reserve fund established to meet her claim." Grimley's Estate, supra. 


As we have seen, the Husband died intestate, having elected at 
all times not to execute a last will and testament, since his clear 
intention to support and maintain his Wife "during the term of her na- 
tural life’ in modest circumstances ("in any event" she was to receive 
$2, 080.00 per annum) was so decisive, so dominant and so positive that 
he absolutely bound not only his administratrix, but also any distrib- 
utees, legatees and devisees, if any there be. Having so bound his 
estate, he concededly executed no last will and testament, deed of 
conveyance, assignment or any other instrument in derogation of his 
Agreement, to the end that the modest estate would constitute the 
basis of the reserve fund to meet his Wife's claim. At no time was an 
action ever filed by the Husband or Wife for a legal separation or divorce, 
to the end that they remained Husband and Wife up to the very moment 
of his death. The Wife is still living, and she has not remarried. 


1 The Husband, having been a Movietone News cameraman, and having extensively traveled, was most 
assuredly aware of the purpose of a last will and testament, and he executed none in derogation of the 
agreement 


Cf. Cooke v. Cooke, infra, cited by Appellant, 
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Consequently, the conditions for the termination of the payments 
("during the term of her natural life or until she shall remarry”) have 


not occurred. 


u | 
Appellant's Citations are not Applicable or Controlling 


In nes Brief, Appellant cites 3 cases in support of her contention 
on appeal. | 


It is clear that this is not a case such as was involved in the 
first authority relied upon by Appellant? Wilson v. Hinman, which 
simply dealt with the duration of the former husband's liability under 
a decree of absolute divorce and is authority for the rule that an award 
of statutory alimony against a husband terminates at his death, and 
does not survive against his estate. However, a husband may validly 
agree to bind his estate for the payment of an allowance to his wife for 
her life, and as the Court was careful to point out (B. 414 of 182 N.Y., 
p. 238 of 75 N.E. ): 


"It may very well be that by the agreement of the 
parties ... the parties might agree that ... an allowance 
should be made to the wife which would bind the husband's 
estate after his death. An agreement of that character 
would in no way contravene public policy, and'the perfor- 
mance of it would, doubtless, be enforceable by the courts 

. The present case is barren of any such feature. ne 
Neither is this a case as was involved In re Stableford's Estate, 
supra; the second authority relied upon by Appellant, wherein there 
was not the vaguest intimation in the Agreement that the payments 


thereunder would be for the duration of the wife's natural life, or that 


1 Wilson v. Hinman, 182 N.Y. 408, 75 N.E. 236, 2 L.R.A. (N.S.) 232, 198 Am, St. Rep. 820; Stable- 
ford'’s Estate, 174 Misc. 284, 20 N.Y.S. 2d 615; Cooke v. Cooke, 208 Misc. 591, 144 N.Y.S, 2d 386. 


2 Cited and quoted on page 5 of Appellant's Brief. 


3 The Wilson case was an action to foreclose on a mortgage after the former husband's death, which 
mortgage constituted the security for the payment of the decretal alimony accruing after his death, 


4 Cited and quoted on page 6 of Appellant's Brief. 
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it was binding upon decedent's estate and, which, in the words of the 
Court: 

"relates to the right of a widow to receive payments from 

the estate of her deceased husband pursuant to the terms 

of a separation agreement which did not expressly specify 

that they were to continue for her life." 

However, the Court was careful to note (p.617 of 20 N. Y.S. 2d): 
"It is obvious that a very different question is raised in the situation 
from that which is posed by an agreement providing for the continuance 
of the stipulated payments during the life of the payee" in which event, 
the "uniform decision" has been that such obligations are enforceable 
against the personal representatives of the Husband. And that is pre- 


cisely the situation in the case at bar. 


Nor is this a case, such as was involved in Cooke v. Cooke, supra, 
the third and final case relied upon by Appellant, wherein there were 
involved three (3) instruments, namely, (i) the separation agreement, 

(ii) the divorce decree, and (iii) the last will and testament of the 
husband, all of which were executed "practically simultaneously", and 
as such were construed in unison by the court in ascertaining the intent 


of the parties? 


The Cooke case is clearly distinguished from the case at bar in 
that therein: 
(i) The agreement of the parties obligated the husband to pay 
the wife $400 a month for her support so long as the parties "shall live 
in a state of separation." 
(ii) The agreement provided that, in the event a divorce were 
procured and granted, the decree therein should contain an obligation to 
pay alimony of $475 a month during the lifetime of the wife, and the 
husband was expressly privileged to reduce this sum to 50% of his net 
income during any year in which his income should be less than $10, 000. 


1 In her Brief, Appellant cites and quotes from the decision of the Supreme Court, Special Term, West- 
chester County, Part II (208 Misc. 591, 144 N.Y.S. 2d 386); this case, however, was appealed to the 
Supreme Court, Appellate Division, Second Department (2 App. Div. 2d 128, 154 N.Y.S. 2d 757), and 
reference herein is had principally to the latter decision. 


: Concededly, in the instant case the only instrument involved is the Agreement, there having been no 
, divorce or any will. 
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(iii) Two days before the separation agreement was signed, the 


husband made a will under which he gave the wife their residence and 
all household effects, $10,000.00, and in addition thereto, 1/3 of the 

residue of his estate, if she survive him (the estate’ constituted 

$205, 000.00, with 2/3 of the residue being bequeathed to the husband's 


second wife, and the remaining 1/3 as aforesaid). 


(iv) The agreement provided that the wife was thereby "barred 


from any right of election to take against" the husband's will. 


wife, 


ment. 


(v) The husband procured a Florida divorce decree against the 
which incorporated, ratified, adopted and confirmed the agree- 


In that case, the Court clearly stated, on page 761 of 154 N. Y.S. 


"As indicated by the allegations of the complaint, this 
action is based on the written separation agreement. But that 
agreement will be searched in vain for any promise or under- 
taking by the husband to pay appellant permanent alimony after 
the granting of the divorce. The agreement merely sets forth 
in extenso the specific provision which the divorce decree shall 
contain ‘in the event a decree of divorce shall be granted to 
either party." The divorce decree, by incorporating and adopt- 
ing the agreement in effect does contain such specific provisions. 
But the agreemant itself does not. Actually, it contains only 
the decedent's undertaking that as long as he and appellant 
"shall live in a state of separation’ he will pay her $400 a 
month 'for her support and maintenance’ and will also pay the 
carrying charges on their residence. In other words the 
agreement was intended to provide for appellant's support 
while the parties remained in a state of separation but not 
divorced; whereas the divorce decree was intended to pro- 
vide for appellant's support after the aasieer had been judi- 
cially divorced. 


"Hence this 'was not a situation where a contractual 
obligation was created to exist independently of the court's 
action," and in the absence of such contractual obligation 
appellant is necessarily relegated to the divorce decree for 
the determination of her rights ... As the complaint here 
is expressly based on the separation agreement and not on 
the divorce decree, it is palpably insufficient. " [emphasis 
supplied | | 
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In the Cooke case, the Court pointed out (p. 765 of 154 N. Y.S. 2d): 


"Where, either by will or otherwise, an independent 
and substantial bequest or allowance has been made for the 
wife's support after the husband's death, any decretal or 
contractual provision which merely prescribes alimony pay- 
ments during the wife's life, is usually construed to obligate 
the husband to make payments only as long as he lives," 


and concluded from the (i) agreement, (ii) decree of divorce secured by 
the husband, (iii) last will and testament of the husband, (iv) conditions, 
and (v) circumstances extrinsic to them, that it could not be said that 

there was imposed on the husband's estate, either expressly or by clear 


implication, any obligation to make support payments after his death. 


All of these factors involved in the Cooke case are conspicuously ab- 


sent in the case at bar. 


It becomes abundantly clear, then, that Appellant's three citations 
do not remotely support her contention. This brings us, then, to 
Appellant's final argument as to the proper interpretation of the Agree- 


ment itself. 


Ii 


The Agreement itself, which contains specific provisions 
for continued payments during the Wife's natural life as 
well as the surrounding circumstances, unequivocally es- 
tablish the intent for such continued payments after the 
Husband's death. 


In the very case relied upon by Appellant, Cooke v. Cooke, supra, 
the court clearly held that inter vivos agreements between husband and 
wife for the support and maintenance of the wife during the term of her 
' natural life have consistently been held binding upon the husband's es- 

_ tate for continued payments after the husband's death during the wife's 
natural life: 


“either on the ground that (i) there the agreement itself 
contained specific provisions showing such an intent, or 
(ii) on the ground that there the surrounding circumstances 
unequivocally pointed to such an intent, as in a situation 
where after the husband’s death, the contractual payments 
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constitute the sole or principal source of the wife's support 
for the rest of her natural life." (numerals and parenthesis 
supplied) 





(i) In the instant case "the agreement itself contains 
specific provisions, showing such an intent", for 
"in any event" the Wife, "during the term of her 
natural life" was to receive the annual sum of 


$2, 080. 00 “for the support and maintenance of the 
Wife", and "in addition" thereto, the rental pay- 
ments set forth in paragraph 3 of the Agreement. 
As held by the New York court, In re Herzog, 301 N. Y. 127, 
93 N.E. 2d 336, 337: 


"... primary attention must be given to the manifest 
purpose sought to be accomplished. When this is ascertain- 
ed it will take precedence over all other canons of construc- 


tion. * * *'(citing authorities) [emphasis supplied] 

The "manifest purpose sought to be accomplished" is clearly set 
forth not only in the preamble, but reiterated in both paragraphs 2 and 
3 of the Agreement: "for the Husband to make suitable provision for 


the maintenance and support of the Wife"’. 


The duration thereof is clearly set forth in both paragraphs 2 and 
3 of the Agreement: "during the term of her natural life or until she 
shall remarry" and "during the term of the Wife's natural life or until 
She shall remarry." 


The amount to be paid is clearly set forth in both paragraphs 2 
and 3 of the Agreement: “in any event" the Wife is to receive the 
annual sum of $2, 080.00, and in addition thereto rent as provided for 
in paragraph 3. 


The binding effect of the Agreement upon the Husband's estate 
is clearly set forth in paragraph 11. 


Having abandoned his dutiful Wife, the Husband, for obvious 
reasons was - and had good reason to be - laboring under a sense of 


1 
2 App. Div. 2d 136, 154. N.¥.S. 765. 
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guilt and remorse, and of his own volition assumed the obligation (as 
above set forth) and expressly bound his estate thereto. In language 
too clear to call for construction or interpretation, he specifically 
provided in the Agreement: 
"In any event that Husband agrees that the payments 
to be made by him pursuant to this paragraph will in no 


event be less than Two thousand eighty ($2, 080) Dollars per 
annum * * *." [emphasis supplied] 


In fact, he specifically initialed that sentence. The term "in any event" 
has been defined as meaning: "under no circumstances, tl no event or 
circumstances can excuse compliance,"* "no matter what else may be 


or whatever may happen,"* and as creating "tan elastic effect ... 


applicable to any set of circumstances that might arise.""* 


The clear intent is manifoldly buttressed by the remaining pro- 
visions of the Agreement, namely, paragraphs 3, 5 and 11, as well as 
the preamble. And this Court itself, in Gordon v. Gordon, 90 U.S. App. 
D.C. 280, 195 F.2d 799, indicated that agreements which provide: 


"expressly or by necessary implication that payments 
would continue to accrue after the husband's death” 


are enforceable against the Husband's estate after his demise. 


It is not without significance, further, that in paragraph 1 of the 
Agreement, the Husband carefully distinguished between "the rest of 
her natural life’ and "the rest of his natural life" in adverting to the 
status of the parties during their joint lives, whereas in paragraphs 2 

and 3, he dealt solely with the "term of her natural life’, and not with 
the term of "his natural life." 


The manifest purpose of the Agreement being clear, a separation 
- agreement must be liberally construed to effectuate the intention of the 
parties. Dunsworth v. Dunsworth, 148 Kans. 347, 81 P. 2d9. 


1 Old Lincoln County Mutual Fire Ins. Co.’ v. Justice County Mutual Ins. Co., 1951, Tex. Civ. App., 
237 S.W. 2d 368, 379. 


Thrall v. Grant County Board of Education, 38 N.M. 358, 359, 33 P. 2d 908, 909. 
“Olson v. Rossetter, 330 Ill. App. 304, 71 N.E. 2d 556, 560. 


4 Robinson's Estate, Ohio Probate, 72 N.E. 2d 109, 111. 
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The provision contained in paragraph 2 of the Agreement dealing 


33-1/3% of all property of any and every nature and des- 
cription whatsoever, by way of income or principal, that 
the Husband may receive or become entitled to receive 
during the continuance of this agreement, from any source 
whatsoever" [emphasis supplied] 3 


encompasses not only all property of any and every nature and descrip- 
tion whatsoever, but also "income" and "principal" The amount of 
$2, 080. 00 was to be paid to the Wife ''during the term of her natural 
life’ whatever else might be, whether it be from the income, from the 
principal of the estate, or from all property of any and every nature 
and description. 


This case would clearly appear to be analagous to both (i) Barnes 


v. Klug, supra, and (ii) In re Embiricos' Estate, supra. 


In the Barnes case, the husband and wife separated, and shortly 
thereafter, while still living apart, an agreement of separation was 
entered into between them, wherein the husband agreed to pay a trustee 
named therein for his wife's support and maintenance and education of 
the children, the sum of $15 per week in advance for the term of the 
natural life of the wife, with the further provision that, if the means 
and business of the husband would warrant, the weekly payments would 
be increased proportionately. Subsequently, the Husband agreed to pay 
his wife the sum of $100 in place of the previously stipulated weekly 
payments. The court, on page 328 of 113 N. Y.S., stated: 


“By contract annexed to the complaint, appellant's 
testator agreed 'to make such payments for the term of her 
natural life,‘ and the modified agreement, provided for the 
increased payments to be made in accordance with the ori- 
ginal contract. The appellant's testator could make such a 
contract if he desired. Nor was it necessary in express 
terms to state in the contract that it should be binding on 
his legal representatives." 
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Thus, clearly, in the Barnes case, the wife was entitled to receive 
the minimal payments provided for in the Agreement "for the term of 
her natural life’, notwithstanding the fact that in that case, as contra- 
‘distinguished in the case at bar, there was no provision making the 
agreement binding upon the husband's estate, and in that case the hus- 
band executed a will in derogation of the Agreement. The proportionate 
increases in payment as contemplated in the Barnes case are, without 
question, identically analagous to that in the instant case, but here, as 
in Barnes, it could in no manner whatever effect the payments of 
$2, 080. 00 per annum so positively spelled out and provided for.’ 


A substantially identical situation as here was presented In re 
Embiricos’ Estate, supra, wherein the agreement provided for the pay- 
ment of $800 per month to the wife until such time as she should re- 
marry and $200 per month thereafter. The agreement also provided for 

_the increase or decrease of such monthly payments depending upon 
_whether the net annual income earned by the husband exceeded or was 
less than $30,000. As in the instant case, the arguracnt was raised 
that the support payments tothe wife were to continue only during the 

joint lives of the parties. The Court, in that case, clearly ruled: 

“that the terms of paragraphs '5' and '6' of the separation 

agreement, which provide for the increase or decrease of 

such monthly payments to the wife depending upon whether 

the net income earned by the husband annually exceeded or 


was less than $30, 000, were intended to be effective only 
in the lifetime of the husband", 


_ and held the agreement clearly binding upon the estate of the husband. 


How much more cogently applicable is the ruling in Embiricos herein. 


1 in fact, it has been held that, even in the absence of words to the effect “during the lifetime of the wife”, 
the agreement was held binding upon the husband's estate. In Taliaferro v. Taliaferro, 125 Cal. App. 419, 
_ 270 P, 2d 1036, the agreement provided: 
"The husband agrees to pay the wife the sum of Three Hundred and Fifty Dollars ($350.00) 
per month for the support of herself ... beginning on the Ist day of December 1943, and continuing 
in monthly installments on the said 1st day of each and every mont” thereafter,” 


The Court in that case clearly ruled: 


“If the wife is to be paid $350.00 per month for each and every month thereafter, the 
only reasonable interpretation is that she is to be so paid as long as she lives.” 
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In the Embiricos case there could be a fluctuation, above and below, 
the amount specified; in the instant case, "in any event" the Wife is 
to be paid $2, 080. 00 per annum "during the term of her natural life”. 


In almost every instance involving objection to an agreement 
entered into between the spouses, there was involved at least one or 
more of the following additional factors: (i) divorce of the parties 
with subsequent remarriage of the husband, (ii) the remarriage of the 
wife, (iii) the execution by the husband of a last will and testament or 
other instrument in derogation of the agreement, (iv) a contest as to 
whether the decretal alimony superseded the agreement. It is to be 
noted that in the Embiricos' case, as in the instant case, there was no 
divorce. And in the instant case, there is an absence of any of the 
other factors enumerated above in this paragraph. It is manifest that 
the Agreement is binding upon the Husband's estate as above stated. 

To give legal impetus to Appellant's contention, which, in effect, would 
be to require this Court to expunge the words "during the term of her 
natural life" from paragraph 2 and substitute in lieu thereof the words, 
"only during the term of the Husband's natural life, ! and that all such 
payments shall cease upon his death" would do complete violence not 
only to the preamble, but also to paragraphs 5 and 11, and would render 
nugatory the words, in paragraph 3: "In addition to the provisions made 
by the Husband for her support and maintenance." Appellant's conten- 
tion, to say the very least, would pro tanto nullify the "support and 
maintenance" provisions of the Agreement. It is submitted that Appel- 


lant's contention is wholly unsustainable. 


(ii) The surrounding circumstances unequivocally point to 
the clear intent for continued payments after the Hus- 
band's death during the Wife's lifetime.. 
During the lifetime of the Husband, payments, as above stated, 
were made to his Wife under paragraph 2 of the Agreement in the speci- 


fic annual amount of $2, 080.00, without deviation, irrespective of any 


and all other factors, since "in any event” such payments were to be made 
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annually during her lifetime, and in addition to the aforesaid specific 
provision, the Husband made rental payments to his Wife of $95.00 per 
month. The practical construction which the parties themselves have 
placed on the agreement by their conduct is deemed of great, if not 
controlling, influence, and presumptive evidence of their intention. 
Brown v. Cleveland Trust Co., 195 App. Div.465, 187 N. Y.S. 85; 
Consaul v. Cummings, 24 App.D. C. 36; Waters v. Kopp, 34 App.D.C. 
575; Green v. Oberfell, 73 App.D.C. 298, 311, 121 F.2d 46, 138 ALL. R. 
258, cert. den. 314 U.S. 637, 62S. Ct.72, 86 L.Ed. 511. 


As stated in Begnaud v. White, 6 Cir., 170 F.2d 323, 325: 


"One of the recognized rules for construing a writ- 
ten contract, which has been partially performed, is to 
ascertain how the parties themselves construed it by their 
partial performance of it. Lowerey v. Hawaii, 206 U.S. 
206, 27S. Ct. 622, 51 L.Ed. 1026; American Barge Lines 
Co. v. Jones & Laughlin Steel Corp., 179 Tenn. 156, 174, 
168 S.W. 2d 502." 


And as stated in Franklin Fire Insurance Co., et al. v. Chesapeake 
& O. Ry. Co., 1944, 6Cir., 140 F.2d 898, 899: 


"The construction of a contract which the parties have 
given it while operating thereunder, should be followed. 
*Even were this contract here involved one of doubtful mean- 
ing and interpretation * * *, which we question, still the 
conduct of the parties is so significant as to otherwise de- 
termine, when tested by the well-established rule govern- 
ing the interpretation of ambiguous and uncertain contracts, 
which directs that the construction of it which the parties 
themselves, when operating under it, have given it should 
be adopted. [citing cases]." 


Consequently, the very construction of the parties themselves 
beyond any doubt clearly establishes that the Wife receive $2, 080. 00 


per annum during the term of her natural life under paragraph 2 of 
the Agreement. 


o 
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CONC LUSION 


It is respectfully submitted that the trial court was clearly 
2 correct in overruling the objections filed by Appellant to the account 
of the administratrix, and that such order should be affirmed. 


Respectfully submitted, 


JAMES M. EARNEST 


» GEORGE R. JACOBI 
1000 Woodward Building 
es Washington oF DC. 


Attorneys for Appellee. 





